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The Ethical
Internal Investigator

I.  What Is an Internal Investigation?

Let’s start with the basics: What is an internal
investigation?

Lawyers generally use the term to mean an investiga-
tion by counsel concerning his own client, generally con-
cerning possible noncompliance with law or with nonle-
gal rules, such as corporate policies. Such an investiga-
tion can be prompted by a whistleblower complaint, dis-
covery of irregularities, media reports, or asserted claims
by a potential adversary party. Whether conducted by in-
house counsel or outside counsel, it is “internal” in that
the facts are investigated by lawyers whose duties run to
the party they are investigating.

An internal investigation is not a new development
in the practice of law. Lawyers have investigated facts
concerning their own clients’ actions for decades, so they
can be prepared to either press or defend claims. The wit-
ness interview memoranda at issue in the famous 1947
Hickman v. Taylor decision were the work product of an
internal investigation: a tugboat mysteriously sank in the
Delaware River while towing a B&O railroad “car float”
across, and the tug owners’ lawyer interviewed surviving
crew and other witnesses to learn the facts in order to
either defend claims from the victims’ families or bring
claims against the railroad.'
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In recent decades, however, such investigations have
evolved beyond the anticipation of litigation.
Corporations, universities, and other collective entities
have commissioned internal investigations to evaluate
potential violations of institutional policy as well as law,
and sometimes to consider much less well-defined issues.
In 2020, for instance, the University of Iowa hired a law
firm to investigate the racial culture of its football pro-
gram, and the resultant report concluded that “the pro-
gram’s rules perpetuated racial or cultural biases and
diminished the value of cultural diversity” and caused
“heightened anxiety.”

There is no shortage of articles by lawyers on how to
do a proper internal investigation, but that is not the
focus here. This article considers some of the issues of
legal ethics that arise in internal investigations and offers
thoughts on how competent counsel can also take care to
be ethical counsel.

Il. New Lawyers or Old Lawyers?

One of the first issues rdised in an internal investiga-
tion is whether to bring in new counsel, who can look at
a matter with a fresh set of eyes, or turn to long-time
counsel, who can get up to speed faster because they
already know the organization and its people.

But are incumbent lawyers conflicted? The
American Bar Association’s Model Rules of Professional
Conduct (Model Rules) provide that a “concurrent con-
flict of interest” exists when “there is a significant risk
that the representation of one or more clients will be
materially limited ... by a personal interest of a lawyer.”
The comments help flesh out how that should inform the
initial selection of counsel. “Loyalty and independent
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judgment are essential elements in the
lawyer’s relationship to a client.”* The
comments go on to provide a relevant
example of how a lawyer’s own interests
can give rise to a conflict that impairs the
lawyer’s ability to provide truly inde-
pendent judgment: “For example, if the
probity of a lawyer’s own conduct in a
transaction is in serious question, it may
be difficult or impossible for the lawyer
to give a client detached advice.”

So a lawyer approached to do an
internal investigation for a long-time
client should early on consider whether
her firm’s past work creates a conflict.
Does the issue involve a matter she has
advised on in the past? Is the issue one
that she, arguably, should have spotted
during that past work for the client? In
such cases, she may not be able to offer
truly independent judgment when doing
so calls for second-guessing her own
work. Does the issue to be investigated
implicate a decision-maker at the client
who has selected the lawyer for past mat-
ters and would likely do so in future
ones? This might pit the lawyer’s own
pecuniary interests against those of her
client, who may count on the lawyer to
provide an unflinching account of the
decision-maker’s actions.

Such concerns are far from hypothet-
ical. In 2001, Enron turned to its long-time
outside counsel to conduct a limited inves-
tigation of whistleblower allegations con-
cerning Enron’s accounting for related-
party transactions. The firm’s “preliminary
investigation” concluded that no further
investigation by independent counsel and
auditors was needed.® But those allegations
eventually led to several criminal convic-
tions and the collapse of both Enron and
Arthur Andersen in one of the largest
accounting fraud cases in American histo-
ry. The law firm was accused of malprac-
tice and aiding and abetting the breach of
fiduciary duty by Enron’s officers for advis-
ing on some of the relevant transactions
and then investigating the allegations
about those same transactions.” The firm
reportedly paid $30 million to settle
Enron-related claims against it.*

lll. Purpose and Scope

But let’s say a lawyer is investigating
an issue that the lawyer and his firm had
nothing to do with, and the individuals
thought to be involved have nothing to
do with the lawyer’s prospects for future
work. Can the lawyer lay ethics concerns
aside for a while as he plans the investi-
gation? No, he cannot.

In fact, it is important to sit down
with the client’s decisionmakers and
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define the purpose and scope of the
investigation early on. The most basic
ethical requirement for a lawyer is the
first: he “shall provide competent repre-
sentation to a client.”” That requires the
“preparation reasonably necessary for
the representation.””® “Perhaps the most
fundamental legal skill consists of deter-
mining what kind of legal problems a
situation may involve, a skill that neces-
sarily transcends any particular special-
ized knowledge”"' And so, the lawyer’s
early issue spotting is, in fact, a core part
of discharging his own ethics responsi-
bility under the rules. Of course, the
client gets final say over the scope of a
lawyer’s investigation, but the lawyer has
the duty to advise the client concerning
the legal issues raised by the facts or alle-
gations. This may sometimes require the
investigating counsel to advise a client
against a blinkered (and let’s be frank,
less costly) investigative approach that
fails to consider an important issue or
fails to devote the resources reasonably
required to address the matter."

Sometimes clients go too far in the
other direction, simply throwing the
matter to the lawyer with a plea to
“investigate and report back.” This also
implicates Rules 1.1 and 1.2, but it raises
an additional ethical peril: failure to ade-
quately communicate.

At the outset of an investigation, the
lawyer’s obligation to “explain a matter
to the extent reasonably necessary to
permit the client to make informed deci-
sions regarding the representation”"
cannot be discharged by simply accept-
ing an open-ended invitation to “investi-
gate” without coming to a meeting of the
minds concerning what issues are impli-
cated, what questions the client needs
answered, and what means (and
expense) are justified. To the contrary,an
ethical investigation will start with some
initial issue spotting, a preliminary
assessment of legal issues raised by the
initial facts and allegations, and the sug-
gestion of an appropriate objective and
scope. The final decision as to the objec-
tive of an investigation, however, belongs
firmly to the client."

One final topic that should be dis-
cussed between lawyer and client at the
outset is how the structure and objec-
tives of the engagement will affect the
possible protections of the work-prod-
uct doctrine and attorney-client privi-
lege. Does the client anticipate litigation
and hope the internal investigation will
help prepare for it? Or does it anticipate
using the internal investigation purely to
drive changes in the institution? The

objectives, and public statements about
them, can have significant implications
down the road.” Sometimes, organiza-
tions announce and promise, at the out-
set, to disclose the results of an “inde-
pendent” investigation, long before they
know what the investigation will turn up
and how such disclosure might affect
their interests. Again, the obligation to
“explain [the] matter to the extent rea-
sonably necessary to permit the client to
make informed decisions regarding the
representation” should drive the ethical
investigator to discuss these issues with
the client early, as she and the client plan
the investigation.'s

Many jurisdictions have not adopted
Model Rule 5.7, but in those that have,
investigating counsel has an additional
ethical reason to focus at the outset on
the purpose of the investigation and, in
particular, the degree to which the client
anticipates litigation. If the investigation
is designed and publicly described in a
manner that suggests no real connection
to a legal, as opposed to a political or
social, controversy, the investigating firm
may actually be selling a nonlegal service
rather than practicing law. The Wadley
decision, finding no privilege protection
because no legal services were rendered
in the review of the Iowa football pro-
gram, implies that the court may have
viewed that law firm’s work as simply
falling outside the practice of law."” A law
firm agreeing to conduct a nonlegal
investigation may have to warn the client
that “the services are not legal services
and that the protections of the client-
lawyer relationship do not exist.'
Organizational clients cannot be left with
the mistakenimpression that hiring a law
firm, as opposed to, for instance, a
human resources consultant or account-
ing firm, guarantees that the protections
of privilege will necessarily apply. This is
obviously a discomfiting prospect — all
the more reason to address the scope and
objectives of the investigation early,
thoughtfully, and clearly with the client.

IV. Make Sure Everyone
Understands Who the Client Is
Okay, all preliminaries have been

attended to, and the investigating lawyer

is ready to begin the investigation.

Fortunately, the rules give her relatively

clear guidance that the organization is

her client, but its individual employees,
directors, or other “constituents” are
not. “A lawyer employed or retained by
an organization represents the organiza-
tion acting through its duly authorized
constituents.” The comments contain
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an important observation: “An organi-
zational client is a legal entity, but it
cannot act except through its officers,
directors, employees, shareholders and
other constituents.”™ The comments
that follow address some important
consequences that flow from this obser-
vation, and the ethics rules require the
conscientious lawyer to treat different
organizational constituents differently,
depending on their role.

The organization will typically
have a leadership team that makes basic
decisions for the client, such as the deci-
sion to commission the investigation,
agreement on its scope, and receipt and
consideration of its results. The com-
ments refer to this group when they
caution the lawyer that “when con-
stituents of the organization make deci-
sions for it, the decisions ordinarily
must be accepted by the lawyer even if
their utility or prudence is doubtful.”*
Precedent from privilege rather than
ethics cases has named this group of
decisionmakers the “control group.”?

There are points of commonality
and points of difference between the
control group and the other constituents
of the organizational client. One thing
that is relatively clear is that the attor-
ney’s duty of confidentiality generally
applies to communications with all the
client’s constituents, not just the control
group. This applies expressly in the con-
text of an internal investigation:

When one of the constituents of
an organizational client com-
municates with the organiza-
tion’s lawyer in that person’s
organizational capacity, the
communication is protected by
Rule 1.6. Thus, by way of exam-
ple, if an organizational client
requests its lawyer to investigate
allegations of wrongdoing,
interviews made in the course of
that investigation between the
lawyer and the client’s employ-
ees or other constituents are
covered by Rule 1.6.”

But the fact that the attorney’s duty
of confidentiality applies more or less
uniformly to what the constituents tell
him in the course of the engagement, no
matter their rank, does not mean the
attorney’s communications to those
constituents should be indiscriminate:

This does not mean, however,

that constituents of an organi-
zational client are the clients of
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the lawyer. The lawyer may not
disclose to such constituents
information relating to the rep-
resentation except for disclo-
sures explicitly or impliedly
authorized by the organization-
al client in order to carry out
the representation or as other-
wise permitted by Rule 1.6.%

Understandably, nonlawyer con-
stituents might be confused about
whether a lawyer represents them, the
organization, or both. Interestingly,
the text of the rule expressly requires
the lawyer to clear up such confusion
only when she recognizes adversity
between the interests of her organiza-
tional client and the individual con-
stituent with whom she is dealing: “In
dealing with an organization’s direc-
tors, officers, employees, members,
shareholders or other constituents, a
lawyer shall explain the identity of the
client when the lawyer knows or reason-
ably should know that the organization’s
interests are adverse to those of the
constituents with whom the lawyer is
dealing.”” Early in an investigation,
investigating counsel may not know
whether the corporate client’s interests
are adverse to or entirely consistent
with those of an employee she is inter-
viewing, and she may even contem-
plate later representing the organiza-
tion and the individual in litigation
arising from the matter, as she can if
their interests are aligned.? Under
these circumstances, she may be
tempted to downplay the distinction
between the individual interviewee
and her corporate client, fearing that
too much candor on this topiec by
counsel might chill the interviewee’s
own candor. After all, at this stage, she
represents the organization, not the
interviewee personally, and her duty of
zealous advocacy runs to it, not him.

But downplaying the distinction
between the individual and the organi-
zation is generally a mistake. In fact, the
comments offer better guidance on this
point than does the text of the rule itself:

There are times when the orga-
nization’s interest may be or
become adverse to those of one
or more of its constituents. In
such circumstances the lawyer
should advise any constituent,
whose interest the lawyer finds
adverse to that of the organiza-
tion of the conflict or potential
conflict of interest, that the

lawyer cannot represent such
constituent, and that such per-
son may wish to obtain inde-
pendent representation. Care
must be taken to assure that the
individual understands that,
when there is such adversity of
interest, the lawyer for the organ-
ization cannot provide legal rep-
resentation for that constituent
individual, and that discussions
between the lawyer for the
organization and the individual
may not be privileged.”

Thus, while the text of Rule 1.13 can
be read to only require counsel to clarify
that she represents the organization, and
not the individual, when adversity has
arisen and become clear, the relevant com-
ment goes beyond that to require clarifica-
tion when adversity may exist. Moreover,
the comment goes beyond the require-
ment to merely clarify the identity of her
client, requiring the lawyer to expressly
warn that she cannot represent the indi-
vidual, that the individual may wish to
obtain other counsel, and that discussions
between them may not be privileged.

The reader may react to this con-
trast between the text of the rule itself
and that of the Comment by assuming it
is safer to follow the rule. After all, the
rules’ preamble explains that “Com-
ments do not add obligations to the
Rules but provide guidance for practic-
ing in compliance with the Rules.”® But
Rule 4.3 (Dealing with Unrepresented
Person) should put the matter to rest.
That rule provides:

In dealing on behalf of a client
with a person who is not rep-
resented by counsel, a lawyer
shall not state or imply that the
lawyer is disinterested. When
the lawyer knows or reason-
ably should know that the
unrepresented person misun-
derstands the lawyer’s role in
the matter, the lawyer shall
make reasonable efforts to cor-
rect the misunderstanding.?

. It also prohibits a lawyer from giv-
ing advice to a nonclient, “other than the
advice to secure counsel, if the lawyer
knows or reasonably should know that
the interests of such a person are or have
a reasonable possibility of being in con-
flict with the interests of the client””
Because the investigating counsel does
not represent the individual constituents
personally, they are unrepresented pat-
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ties despite their roles as constituents of
his organizational client. Rule 1.13,
Comment 10 can thus be understood as
reconciling rules 1.13 and 4.3.

Careful investigators have therefore,
for years, given so-called Upjohn warn-
ings that advise employee-interviewees
of an organizational client that the
lawyer represents the organization and
not the individual, that any privilege
belongs to the organization and not to
the individual, etc. If the Upjohn warning
is old hat to lawyers who have been con-
ducting internal investigations for 25
years, they might be surprised to learn
that the rules do not uniformly require
the warning. “Whether such a warning
should be given by the lawyer for the
organization to any constituent individ-
ual may turn on the facts of each case.™!

But the wise investigation counsel
provides the warning — liberally and
thoroughly — because the potential
damage caused by omitting it clearly
outweighs the potential damage from
giving it even when the constituent
clearly understands the facts of the rep-
resentation and its implications for her
personal interests. Cases with absent or
arguably “watered-down” Upjohn warn-
ings have caused grief when organiza-
tional counsel’s conduct has been sec-
ond-guessed by courts.”? The trial court
in United States v. Nichols severely criti-
cized a well-known, well-respected firm
for disclosing to the government, at the
direction of the firm’s corporate client,
information it obtained in the interview
of the corporation’s CFO.” The trial
court appeared to doubt testimony
from the investigating counsel that the
lawyers had provided an Upjohn warn-
ing, in part because they did not memo-
rialize doing so, and found that the
CFO reasonably believed that the
lawyers represented him, personally, as
well as the company.* The court of
appeals overturned the trial court’s rul-
ing that the statements had to be sup-
pressed because their disclosure and use
violated the CFO’s attorney-client priv-
ilege, but it did not expressly disturb the
trial court’s apparent finding that no
Upjohn warning was actually given nor
the referral to the state bar for investi-
gation of possible ethics violations.*

The Fourth Circuit has expressly
warned of the risk of watering down the
Upjohn warning:

We note, however, that our
opinion should not be read as
an implicit acceptance of the
watered-down “Upjohn warn-
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ings” the investigating attorneys
gave the appellants. It is a
potential legal and ethical mine
field. Had the investigating
attorneys, in fact, entered into
an attorney-client relationship
with appellants, as their state-
ments to the appellants pro-
fessed they could, they would
not have been free to waive the
appellants’ privilege when a
conflict arose. It should have
seemed obvious that they could
not have jettisoned one client in
favor of another. Rather, they
would have had to withdraw
from all representation and to
maintain all  confidences.
Indeed, the court would be
hard pressed to identify how
investigating counsel could
robustly investigate and report
to management or the board of
directors of a publicly traded
corporation with the necessary
candor if counsel were con-
strained by ethical obligations
to individual employees. How-
ever, because we agree with the
district court that the appel-
lants never entered into an
attorney-client  relationship
with the investigating attor-
neys, they averted these trou-
bling issues.*

This particular warning sheds light
on a related issue: should investigating
counsel offer, at the outset, to represent
a constituent and the organization
jointly in any resultant prosecution or
litigation?*” As the Fourth Circuit opin-
ion warns, the answer, at least before an
investigation has been concluded, is
generally no.

The upshot of all this should be rel-
atively clear for investigating counsel:
give Upjohn warnings, make them clear,
and make some contemporaneous
record of having done so.

V. Counsel Must Understand
Whose Client He Is Speaking To
Sometimes, an investigating counsel

can be tripped up by a counterintuitive

issue: if he learns that one of his client’s
constituents is personally represented in
the matter, the organization’s counsel
cannot speak with the individual about
the matter without the individual
lawyer’s consent. This strikes some
lawyers as strange. Incredulous in-house
colleagues have made comments like
this: “What do you mean I can’t talk to

the CFO? I represent the company, and I
can only talk to my client through its
people. Of course I can talk to her!”

That outcome, if frustrating for the
organization’s counsel, is pretty clearly
called for in the rules. As explained
above, individual constituents of an
organization do not cease being individ-
uals, with their own individual interests,
which may conflict with those of the
organization. The rules and precedent
discussed in the preceding section reflect
that dual reality. And the black letter of
Rule 4.2 clearly covers the situation: “In
representing a client, a lawyer shall not
communicate about the subject of the
representation with a person the lawyer
knows to be represented by another
lawyer in the matter, unless the lawyer
has the consent of the other lawyer or is
authorized to do so by law or a court
order.”® The “no contact” rule applies
even if the individual employee con-
sents, or even volunteers, to talk.” If the
organization’s lawyer innocently begins
to speak to an employee and learns mid-
interview that the employee is represent-
ed, the lawyer “must immediately termi-
nate” the discussion.®

Precedent applying Rule 4.2 in the
context of an internal investigation is
sparse, but the Utah Bar’s Advisory
Opinion Committee considered an anal-
ogous issue in a 2013 Opinion. That
matter addressed in-house counsel at a
government agency wishing to send a lit-
igation hold notice and questions about
the locations of relevant documents to
all relevant employees, including one
who was personally represented and
adverse in the matter. Even though “pre-
sumably little substantive information”
would be “requested or exchanged,” the
Committee opined that Utah’s Rule 4.2
prohibited that.*

VI. Careful What You Say!

The lawyer’s obligation to “explain a
matter to the extent reasonably neces-
sary to permit the client to make
informed decisions regarding the repre-
sentation” should be kept in mind
throughout the investigation, right
through to its conclusion.”

In cases where a public controversy
has already arisen, the client may want
to give the public or a particular out-
side audience some account of the
investigation’s results or findings. This
may be understandable: the impri-
matur of a well-respected law firm can
give credence to claims that the issues
have been thoroughly investigated and
remedied. But, to ensure the discharge
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of his own obligation under Rule
1.4(b), diligent counsel should discuss
with the client the risks that public dis-
closure might cause, particularly the
very real threat to the protection of the
work-product doctrine and the attor-
ney-client privilege. When Baylor
University publicly released summary
findings, recommendations, and selec-
tive details about its outside counsel’s
investigation of a sexual assault scandal
at the school, it waived the attorney-
client privilege over “the entire scope of
the investigation, and all materials,
communications, and information
provided to [outside counsel] as part of
the investigation.”*

If the client asks the investigating
lawyer herself to make public state-
ments or disclosures about the investi-
gation, doing so may also implicate the
lawyer’s obligation under Model Rule
1.6 to maintain the confidentiality of
“information relating to the represen-
tation of a client.” Aside from certain
specified exceptions, the attorney can
disclose such information only with
the client’s consent or authorization.*
Notably, there is no shortage of deci-
sions rejecting lawyers’ arguments that
the existence of client facts in public
records, or the client’s own prior dis-
closures, relieve the lawyer’s duty to
maintain confidentiality.*

VII. Conclusion

Internal investigations can be some
of the best work of a lawyer’s career.
They can be intellectually stimulating,
strategically and tactically challenging,
and they often involve spending time
interviewing an array of interesting peo-
ple. They require both legal acumen and
interpersonal skills. But, as with every-
thing a lawyer does, they also require
attention to the Rules of Professional
Conduct, and a consideration of how the
lawyer’s own conduct may be judged,
down the road, by motivated adversaries,
based on how she performs her job.

© 2024, Patrick O’Donnell. All rights
reserved.
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