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The Ethical 

Internal Investigator 

I. What Is an Internal Investigation?
Let's start with the basics: What is an internal

investigation? 
Lawyers generally use the term to mean an investiga­

tion by counsel concerning his own client, generally con­
cerning possible noncompliance with law or with nonle­
gal rules, such as corporate policies. Such an investiga­
tion can be prompted by a whistleblower complaint, dis­
covery of irregularities, media reports, or asserted claims 
by a potential adversary party. Whether conducted by in­
house counsel or outside counsel, it is "internal" in that 
the facts are investigated by lawyers whose duties run to 
the party they are investigating. 

An internal investigation is not a new development 
in the practice of law. Lawyers have investigated facts 
concerning their own clients' actions for decades, so they 
can be prepared to either press or defend claims. The wit­
ness interview memoranda at issue in the famous 1947 
Hickman v. Taylor decision were the work product of an 
internal investigation: a tugboat mysteriously sank in the 
Delaware River while towing a B&O railroad "car float" 
across, and the tug owners' lawyer interviewed surviving 
crew and other witnesses to learn the facts in order to 
either defend claims from the victims' families or bring 
claims against the railroad.' 

Generated with Al I firefly.adobe.com 

In recent decades, however, such investigations have 
evolved beyond the anticipation of litigation. 
Corporations, universities, and other collective entities 
have commissioned internal investigations to evaluate 
potential violations of institutional policy as well as law, 
and sometimes to consider much less well-defined issues. 
In 2020, for instance, the University of Iowa hired a law 
firm to investigate the racial culture of its football pro­
gram, and the resultant report concluded that "the pro­
gram's rules perpetuated racial or cultural biases and 
diminished the value of cultural diversity" and caused 
"heightened anxiety."2 

There is no shortage of articles by lawyers on how to 
do a proper internal investigation, but that is not the 
focus here. This article considers some of the issues of 
legal ethics that arise in internal investigations and offers 
thoughts on how competent counsel can also take care to 
be ethical counsel. 

II. New Lawyers or Old Lawyers?
One of the first issues raised in an internal investiga­

tion is whether to bring in new counsel, who can look at 
a matter with a fresh set of eyes, or turn to long-time 
counsel, who can get up to speed faster because they 
already know the organization and its people. 

But are incumbent lawyers conflicted? The 
American Bar Assoc;iation's Model Rules of Professional 
Conduct (Model Rules) provide that a "concurrent con­
flict of interest" exists when "there is a significant risk 
that the representation of one or more clients will be 
materially limited .. . by a personal interest of a lawyer."3 

The comments help flesh out how that should inform the 
initial selection of counsel. "Loyalty and independent 
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judgment are essential elements in the 
lawyer's relationship to a client."' The 
comments go on to provide a relevant 
example of how a lawyer's own interests 
can give rise to a conflict that impairs the 
lawyer's ability to provide truly inde­
pendent judgment: "For example, if the 
probity of a lawyer's own conduct in a 
transaction is in serious question, it may 
be difficult or impossible for the lawyer 
to give a client detached advice."' 

So a lawyer approached to do an 
internal investigation for a long-time 
client should early on consider whether 
her firm's past work creates a conflict. 
Does the issue involve a matter she has 
advised on in the past? Is the issue one 
that she, arguably, should have spotted 
during that past work for the client? In 
such cases, she may not be able to offer 
truly independent judgment when doing 
so calls for second-guessing her own 
work. Does the issue to be investigated 
implicate a decision-maker at the client 
who has selected the lawyer for past mat­
ters and would likely do so in future 
ones? This might pit the lawyer's own 
pecuniary interests against those of her 
client, who may count on the lawyer to 
provide an unflinching account of the 
decision-maker's actions. 

Such concerns are far from hypothet­
ical. In 2001, Enron turned to its long-time 
outside counsel to conduct a limited inves­
tigation of whistleblower allegations con­
cerning Enron's accounting for related­
party transactions. The firm's "preliminary 
investigation" concluded that no further 
investigation by independent counsel and 
auditors was needed.' But those allegations 
eventually led to several criminal convic­
tions and the collapse of both Enron and 
Arthur Andersen in one of the largest 
accounting fraud cases in American histo­
ry. The law firm was accused of malprac­
tice and aiding and abetting the breach of 
fiduciary duty by Enron's officers for advis­
ing on some of the relevant transactions 
and then investigating the allegations 
about those same transactions.7 The firm 
reportedly paid $30 million to settle 
Enron-related claims against it.' 

Ill. Purpose and Scope 
But let's say a lawyer is investigating 

an issue that the lawyer and his firm had 
nothing to do with, and the individuals 
thought to be involved have nothing to 
do with the lawyer's prospects for future 
work. Can the lawyer lay ethics concerns 
aside for a while as he plans the investi­
gation? No, he cannot. 

In fact, it is important to sit down 
with the client's decisionmakers and 
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define the purpose and scope of the 
investigation early on. The most basic 
ethical requirement for a lawyer is the 
first: he "shall provide competent repre­
sentation to a client."• That requires the 
"preparation reasonably necessary for 
the representation." 10 "Perhaps the most 
fundamental legal skill consists of deter­
mining what kind of legal problems a 
situation may involve, a skill that neces­
sarily transcends any particular special­
ized knowledge."" And so, the lawyer's 
early issue spotting is, in fact, a core part 
of discharging his own ethics responsi­
bility under the rules. Of course, the 
client gets final say over the scope of a 
lawyer's investigation, but the lawyer has 
the duty to advise the client concerning 
the legal issues raised by the facts or alle­
gations. This may sometimes require the 
investigating counsel to advise a client 
against a blinkered (and let's be frank, 
less costly) investigative approach that 
fails to consider an important issue or 
fails to devote the resources reasonably 
required to address the matter.'2 

Sometimes clients go too far in the 
other direction, simply throwing the 
matter to the lawyer with a plea to 
"investigate and report back." This also 
implicates Rules 1.1 and 1.2, but it raises 
an additional ethical peril: failure to ade­
quately communicate. 

At the outset of an investigation, the 
lawyer's obligation to "explain a matter 
to the extent reasonably necessary to 
permit the client to make informed deci­
sions regarding the representation"" 
cannot be discharged by simply accept­
ing an open-ended invitation to "investi­
gate" without coming to a meeting of the 
minds concerning what issues are impli­
cated, what questions the client needs 
answered, and what means (and 
expense) are justified. To the contrary, an 
ethical investigation will start with some 
initial issue spotting, a preliminary 
assessment of legal issues raised by the 
initial facts and allegations, and the sug­
gestion of an appropriate objective and 
scope. The final decision as to the objec­
tive of an investigation, however, belongs 
firmly to the client." 

One final topic that should be dis­
cussed between lawyer and client at the 
outset is how the structure and objec­
tives of the engagement will affect the 
possible protections of the work-prod­
uct doctrine and attorney-client privi­
lege. Does the client anticipate litigation 
and hope the internal investigation will 
help prepare for it? Or does it anticipate 
using the internal investigation purely to 
drive changes in the institution? The 

objectives, and public statements about 
them, can have significant implications 
down the road.'' Sometimes, organiza­
tions announce and promise, at the out­
set, to disclose the results of an "inde­
pendent" investigation, long before they 
know what the investigation will turn up 
and how such disclosure might affect 
their interests. Again, the obligation to 
"explain [the] matter to the extent rea­
sonably necessary to permit the client to 
make informed decisions regarding the 
representation" should drive the ethical 
investigator to discuss these issues with 
the client early, as she and the client plan 
the investigation." 

Many jurisdictions have not adopted 
Model Rule 5.7, but in those that have, 
investigating counsel has an additional 
ethical reason to focus at the outset on 
the purpose of the investigation and, in 
particular, the degree to which the client 
anticipates litigation. If the investigation 
is designed and publicly described in a 
manner that suggests no real connection 
to a legal, as opposed to a political or 
social, controversy, the investigating firm 
may actually be selling a nonlegal service 
rather than practicing law. The Wadley 
decision, finding no privilege protection 
because no legal services were rendered 
in the review of the Iowa football pro­
gram, implies that the court may have 
viewed that law firm's work as simply 
falling outside the practice of law. 17 A law 
firm agreeing to conduct a nonlegal 
investigation may have to warn the client 
that "the services are not legal services 
and that the protections of the client­
lawyer relationship do not exist."'' 
Organizational clients cannot be left with 
the mistaken impression that hiring a law 
firm, as opposed to, for instance, a 
human resources consultant or account­
ing firm, guarantees that the protections 
of privilege will necessarily apply. This is 
obviously a discomfiting prospect - all 
the more reason to address the scope and 
objectives of the investigation early, 
thoughtfully, and clearly with the client. 

IV. Make Sure Everyone
Understands Who the Client Is
Okay, all preliminaries have been

attended to, and the investigating lawyer 
is ready to begin the investigation. 
Fortunately, the rules give her relatively 
clear guidance that the organization is 
her client, but its individual employees, 
directors, or other "constituents" are 
not. "A lawyer employed or retained by 
an organization represents the organiza­
tion acting through its duly authorized 
constituents." 1• The comments contain 
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